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The Americans with Disabilities Act (ADA) and State Truancy 
Laws 

Please Note: The federal enforcement landscape for disability rights in education has 
been changing. Resources, office locations, and complaint procedures referenced in this 
fact sheet reflect information available at the time of publication. Individuals and families 
are encouraged to verify the status of any federal or state resource. Contact the Southeast 
ADA Center for assistance at 1-800-949-4232 or visit ADAsoutheast.org. 

What laws may apply to a child’s attendance situation? 

More than one federal law may apply when a student with a disability experiences 
problems with school attendance. These laws include the Individuals with Disabilities 
Education Act (IDEA), Section 504 of the Rehabilitation Act of 1973, and the Americans 
with Disabilities Act (ADA). Each of these laws provides important protections for students 
with disabilities. 

The Individuals with Disabilities Education Act (IDEA) is a federal law that ensures 
students with disabilities receive a Free Appropriate Public Education (FAPE) in the least 
restrictive environment. Under the IDEA, eligible students are entitled to an Individualized 
Education Program (IEP) that addresses their unique educational needs. This may include 
creating an approach to absences based on disability. 

Section 504 of the Rehabilitation Act of 1973 is a civil rights law that prohibits 
discrimination against individuals with disabilities in programs and activities that receive 
federal financial assistance, including public schools. Under Section 504, eligible students 
with disabilities are entitled to reasonable accommodations and modifications to ensure 
equal access to education. A 504 plan may address attendance issues by providing 
accommodations such as excused absences, flexible scheduling, or access to virtual 
instruction. 

While families and advocates should be aware that multiple laws may be relevant to their 
specific situation, this fact sheet will focus on protections provided by Title II of the ADA. 
It will specifically address how the ADA's association provision may protect parents and 
caregivers from truancy enforcement penalties when a child's school absences are related 
to their disability. Title II of the ADA addresses the nondiscrimination requirements based 
on disability in state and local government services. 
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How can the ADA protect parents and caregivers of children with 
disabilities from truancy enforcement penalties? 

The Americans with Disabilities Act (ADA) Title II includes an "association" provision that 
may protect parents or caregivers from facing truancy charges when a child's school 
absences are related to the child's disability. Schools and prosecutors should not treat 
disability-related absences as truancy violations if those absences have been properly 
documented. Documentation could include a variety of things: a specific approach to 
managing absences outlined in an IEP or 504 plan, confirmation from a medical 
professional of the reason for repeated absences, and adherence to the process that a 
school has for reporting absences (with possible modifications if necessary). 

However, the ADA does not provide complete immunity from state truancy laws. Schools 
must still enforce attendance requirements, but it must be done in a way that is consistent 
with federal disability rights protections. 

What is the ADA's "association" provision? 

Title II of the ADA, as implemented through federal regulation, states that public entities 
cannot "exclude or otherwise deny equal services, programs, or activities to an individual 
or entity because of the known disability of an individual with whom the individual or 
entity is known to have a relationship or association." (28 C.F.R. § 35.130(g)). This means 
a parent or caregiver should not be subject to adverse action because their child or ward 
has a disability. 

How do state truancy laws work? 

Truancy laws vary by state. These laws generally require school-age children to regularly 
attend school and hold parents or caregivers responsible for ensuring attendance. Most 
states outline procedures that schools must follow before taking legal action against 
parents or caregivers, including interventions, notifications, and opportunities to address 
attendance problems. 

How do the ADA and state truancy laws work together? 

The ADA does not nullify state truancy requirements. Instead, states must enforce their 
attendance laws in a manner consistent with federal disability rights laws. ADA Title II 
requires reasonable modifications to policies, practices, and procedures, where needed, to 
prevent disability discrimination. 

In an education context, this can mean counting disability-related absences as excused, 
adjusting an attendance plan, or offering other reasonable modifications and supports, 
unless the modifications would fundamentally alter the nature of the educational program. 
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The concept of fundamental alteration could apply if academic standards, learning 
outcomes, or the essential nature of the educational program would be significantly 
altered by granting a modification.  

When can disability-related absences be counted as excused? 

Disability-related absences that are properly documented should generally be treated as 
excused under both state law and the ADA. Most states provide for excused absences that 
are due to sickness, injury, or other unavoidable conditions. These categories cover most 
disability-related absences when properly documented. 

Can schools prosecute parents if their child is absent from school due to 
disability? 

There is no definitive answer to this question. Generally, if the absences are disability-
related and have been properly documented, this should protect parents and caregivers 
from prosecution. In addition, the ADA requires schools to provide reasonable 
modifications before pursuing enforcement. Prosecuting a parent or caregiver when 
absences are caused by a child's disability, without first offering appropriate modifications 
or supports, may violate the ADA's association provision. 

What are "reasonable modifications" schools might need to make? 

Reasonable modifications to attendance policies could include: 

• Accepting medical documentation for repeated disability-related absences; 
• Adjusting attendance plans to account for chronic health conditions; 
• Providing home instruction or virtual learning options; or 
• Creating individualized attendance agreements. 

What if my child has an Individualized Education Program (IEP) or 504 plan? 

If a child receives specialized instruction directed by an Individualized Education Program 
(IEP) under the Individuals with Disabilities Education Act (IDEA) or has educational 
accommodations under a 504 plan (in reference to Section 504 of the Rehabilitation Act), 
disability-related absences should be addressed through those plans. Schools should work 
with families on a disability-related absence plan and provide appropriate supports. 

If a child does not have an IEP or 504 plan but has a disability affecting attendance, 
parents or caregivers should request an evaluation as soon as possible. Chronic health 
conditions that interfere with school attendance should be documented in an IEP or 504 
plan, including: 
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• How the student will receive educational services during periods of extended 
absence. 

• Compensatory services arrangements like tutoring and academic support or an 
extended school year. 

• Home instruction plans, when appropriate (noting this may require a change of 
placement). 

Can the ADA's association provision be used in combination with state 
law? 

State truancy laws and the ADA operate on different tracks, but they can intersect in ways 
that benefit a parent or caregiver facing enforcement action. One example of this 
intersection is the affirmative defense used in some states. 

What is an affirmative defense? 

An affirmative defense allows a parent or caregiver to provide credible evidence showing 
they made genuine efforts to get their child or ward to school, with the intended result 
being no criminal liability even when their child has accumulated unlawful absences that 
would normally result in prosecution. In the truancy context, an affirmative defense would 
mean that if parents or caregivers can prove they made reasonable, substantial, or diligent 
efforts to get the child to school but were unable to do so, the charges against them 
should be dismissed, or there should be no criminal liability.   

This is different from simply arguing that absences should be excused. With an affirmative 
defense, the parent or caregiver acknowledges the child was absent, but the parent or 
caregiver can document they reasonably did what they could to ensure attendance. The 
burden is on the parent or caregiver to provide evidence they made these efforts, and if 
they succeed, they should be protected from criminal penalties. 

Can a parent of caregiver combine the association provision and the 
affirmative defense? 

Where a state's truancy law includes the affirmative defense, it can work alongside the 
ADA's association provision. A parent who has documented their child's disability, 
communicated with the school, and taken reasonable steps to address attendance is 
building a record that can support both an association-based argument under the ADA and 
an affirmative defense under state law. The two protections do not always apply at the 
same time or in the same way, but in the right circumstances, they can reinforce each 
other. 

Even in states without clear statutory affirmative defenses, courts may consider parent or 
caregiver efforts, including documentation of a child's disability and communications with 
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the school, as a mitigating factor when determining penalties. However, this is 
discretionary rather than guaranteed legal protection.  

In all states, the ADA's association provision and federal disability rights protections can be 
drawn on for defense, regardless of state truancy statutes. 

What should I do if my child's disability-related absences are counted as 
truancy? 

1. Document everything: Keep detailed records of your child's disability, medical 
appointments, and communications with the school. 

2. Request modifications: Ask the school in writing to consider reasonable 
modifications to attendance policies (and document response – or lack of 
response). 

3. Communicate regularly: Stay in contact with school administrators about your 
child's needs and your efforts to ensure attendance. 

4. Know your state's laws: Understand your state's specific truancy procedures and 
protections for disability-related absences. 

5. Seek support: Various agencies and programs can help but it is important to take 
note of the information below regarding current limitations of federal enforcement 
through the U.S. Department of Education Office of Civil Rights (OCR). Consider 
contacting your state disability rights office or a disability rights attorney if the 
school and OCR are not responsive. 

6. Request compensatory services: If the child has lost significant instructional 
time, request that the school provide services to compensate for the lost time. 

7. Document all school efforts: Ensure the school maintains documentation of all 
attempts to convene IEP or 504 meetings, to provide effective interventions. 

Important Note Regarding the U.S. Department of Education Office for Civil 
Rights (OCR) 

Anyone experiencing discrimination in an education setting should be aware that the 
Department of Education's Office of Civil Rights (OCR) ability to investigate and resolve 
complaints has been significantly impacted by staffing and organizational changes that 
began in 2025. 

Families who file a complaint with OCR should document everything carefully, keep copies 
of all correspondence, stay in regular contact with OCR, and consider other options if OCR 
is unresponsive. 
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Alternative Resources 

Given current limitations at the federal level, families are encouraged to explore the 
following alternatives: 

• State Departments of Education - Contact your state's Department of 
Education to learn about state-level complaint procedures. To find your state's 
Department of Education, visit the U.S. Department of Education website: 
Source: State Contacts | U.S. Department of Education 
Web: ed.gov/contact-us/state-contacts  

 
• State Disability Rights Organizations - Each state has a federally funded 

Protection and Advocacy organization that provides free legal assistance to people 
with disabilities. These organizations can assist families whose children's 
educational rights are being violated. To find your state's organization, visit:  
Source: NDRN Member Agencies - P&A - CAP | NDRN  
Web: ndrn.org/about/ndrn-member-agencies/  

• Private Legal Representation - Families who are not receiving adequate support 

through administrative channels may need to consult with a disability rights 
attorney.  

When to get Legal Help: 

• When the school is counting properly documented disability-related absences as 
unexcused. 

• When truancy charges are being brought despite making reasonable efforts to 
ensure attendance. 

• When the school refuses to provide reasonable modifications for a child's disability. 
• When it is believed that discrimination is occurring due to a child's disability. 

Key Takeaways for Parents or Caregivers 

• The ADA association provision may protect parents and caregivers from legal 
ramifications for a child's excessive disability-related absenteeism. 

• Schools should not penalize parents or caregivers for a child's disability-related 
absences that have been properly documented. 

• Parents or caregivers have the right to request reasonable modifications to 
attendance policies for a child's disability-related needs. 

 

https://www.ed.gov/contact-us/state-contacts
https://www.ndrn.org/about/ndrn-member-agencies/
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Legal References 

Cornell Law School - Legal Information Institute  
42 U.S.C. § 12132 - Discrimination [ADA Title II]  
Source: 42 U.S. Code § 12132 - Discrimination | U.S. Code | US Law | LII / Legal Information 
Institute 

Web: law.cornell.edu/uscode/text/42/12132  

Code of Federal Regulations  
§ 35.130 General prohibitions against discrimination 
28 C.F.R. § 35.130(g) [association provision]  
Source: eCFR :: 28 CFR 35.130 -- General prohibitions against discrimination. 
Web: ecfr.gov/current/title-28/chapter-I/part-35/subpart-B/section-35.130 

Code of Federal Regulations  
§ 300.320 Definition of individualized education program 
34 C.F.R. § 300.320(a)(3) [IEP content]  
Source: eCFR :: 34 CFR 300.320 -- Definition of individualized education program. 
Web: ecfr.gov/current/title-34/subtitle-B/chapter-III/part-300/subpart-D/subject-group-
ECFR28b07e67452ed7a/section-300.320 

Case Law 
Justia U.S. Law  
Mx Group, Inc., Plaintiff-appellee, v. City of Covington, et al., Defendants-appellants, 293 
F.3d 326 (6th Cir. 2002)  
Source: Mx Group, Inc., Plaintiff-appellee, v. City of Covington, et al., Defendants-
appellants, 293 F.3d 326 (6th Cir. 2002) :: Justia  
Web: law.justia.com/cases/federal/appellate-courts/F3/293/326/521986/  

Other Guidance:  
Health Resources and Services Administration 
Source: Fundamental Alteration 
Web: hrsa.gov/sites/default/files/hrsa/about/organization/bureaus/ocrdi/fundamental-
alteration.pdf  

Disclaimer  

The contents of this publication were developed under a grant from the National Institute on 
Disability, Independent Living, and Rehabilitation Research (NIDILRR grant #90DPAD0005-01-
00). NIDILRR is a Center within the Administration for Community Living (ACL), Department of 
Health and Human Services (HHS). The contents of this publication do not necessarily 
represent the policy of NIDILRR, ACL, HHS, and you should not assume endorsement by the 
Federal Government.  

https://www.law.cornell.edu/uscode/text/42/12132
https://www.law.cornell.edu/uscode/text/42/12132
https://www.ecfr.gov/current/title-28/chapter-I/part-35/subpart-B/section-35.130
https://www.ecfr.gov/current/title-34/subtitle-B/chapter-III/part-300/subpart-D/subject-group-ECFR28b07e67452ed7a/section-300.320
https://law.justia.com/cases/federal/appellate-courts/F3/293/326/521986/
https://law.justia.com/cases/federal/appellate-courts/F3/293/326/521986/
https://www.hrsa.gov/sites/default/files/hrsa/about/organization/bureaus/ocrdi/fundamental-alteration.pdf


  
 

Page 8 of 8 

The information, materials, and/or technical assistance provided by the Southeast ADA 
Center are intended solely as informal guidance and are neither a determination of your legal 
rights or responsibilities under the ADA, nor binding on any agency with enforcement 
responsibility under the ADA. The Southeast ADA Center does not warrant the accuracy of any 
information contained herein. Furthermore, in order to effectively provide technical 
assistance to all individuals and entities covered by the ADA, NIDILRR requires the Southeast 
ADA Center to assure confidentiality of communications between those covered and the 
Center. Any links to non-Southeast ADA Center information are provided as a courtesy, and 
are neither intended to, nor do they constitute, an endorsement of the linked materials. You 
should be aware that NIDILRR is not responsible for enforcement of the ADA. For more 
information, contact the Southeast ADA Center at web site: ADASoutheast.org or call: 404-
541-9001. 

 

https://adasoutheast.org/
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